By Lucia Anna “Pia” Trigiani, ESQ., CCAL

The 2008 Session of the Virginia General Assembly convened on
January 9, 2008 and adjourned on March 13, 2008, even though it
was 1nitially scheduled to adjourn on March 8, 2008. This was a
“long session” of the General Assembly, lasting 60 days (65 days
with the extension) and dedicated to consideration of the biennial
budget. A special session was convened on March 13, 2008 follow-
ing adjournment of the regular session, and recessed until April
24, 2008 — to address bonds and capital improvements. The addi-
tion of five days to the regular session necessitated moving the re-
convened session (more commonly referred to as the veto session)
one week, from April 16, 2008 to April 23, 2008.

This was a year of change following the election of all 140 mem-
bers of the General Assembly. The election resulted in a shift in
control of the Senate, seating all new committee chairs, mostly
representing urban districts. Likewise, in the House, there were a
number of changes in committee chair assignments due to mem-
ber retirement and election results.

In all, 3,322 bills were introduced during the 2008 session. Of
the bills considered, 1,654 were passed by the Senate and the
House of Delegates and forwarded to Virginia Governor Tim
Kaine for signature. A total of 1,352 bills failed, and another 316
bills were carried over for consideration in the 2009 session. Gov-
ernor Kaine vetoed five measures this year, and recommended
changes to more than 80 other bills.

The General Assembly considered a number of bills affecting
community associations — addressing solar panels, real estate co-
operatives, time sharing, regulation of the community association
industry, and resale disclosure. More than any others, two bills
captured and will continue to capture industry attention: House
Bill 516 and Senate Bill 301. These identical sister bills establish
a new regulatory program for community association managers
and community associations and make further changes to the re-
sale disclosure provisions of the Condominium Act and Property
Owners’ Association Act. These two measures were introduced as
recommendations of the Virginia Housing Commission and may

be the most significant legislation to affect community associa-
tions since enactment of the Property Owners’ Association Act in
1989.

Community Associations Institute (CAI), the Virginia Associa-
tion of Community Managers (VACM), and the Virginia Associa-
tion of Realtors (VAR) worked to achieve compromise on the
legislation. As with any legislation produced through compromise,
provisions of the legislation are not favorable to or to the liking of
all those affected by the legislation. And because many changes
were made to the legislation during the fast-paced session, some
provisions may require further review. Clarifying amendments
and refinements are likely in coming legislative sessions.

Legislation adopted by the General Assembly during the 2008 ses-
sion establishes the Common Interest Community Board, an
eleven-member citizen board, appointed by the governor. Mem-
bers of the Board will include representatives of the management
industry, the timeshare industry, and real estate developers, as
well as citizen members, an attorney, and an accountant. The
Board will be housed within the Department of Professional and
Occupational Regulation, where the Real Estate Board is likewise
housed.

Registration of Community Managers — Among the powers
and duties of the Common Interest Community Board, the Board
will promulgate regulations to establish the criteria and stan-
dards of conduct for the licensure of community association man-
agement firms and the certification of community association
managers.

Enforcement — The Common Interest Community Board will
also be responsible for enforcement of new statutory and regula-
tory requirements for licensure and certification. The Board is
authorized to seek injunctive relief and has the power to assess a
monetary penalty of not more than $1,000 for violations of the

law. L

JUNE 2008 |13



The Board is also empowered with the extraordinary authority
to seek receivership of a common interest community manage-
ment firm if the Board determines that the management firm
cannot properly discharge its fiduciary duties to its community as-
sociation clients. In seeking receivership, the Board has authority
to require immediate inspection and production of records and to
enjoin the withdrawal of bank deposits.

Recovery Fund — Common interest community management
firms and common interest communities are required to con-
tribute to a recovery fund to protect the interests of associations.
Managers will be assessed a fee of $25 upon initial application for
licensure and each common interest community must make a con-
tribution of $25 upon filing the first annual report after the effec-
tive date of the new law — July 1, 2008. On or after July 1, 2011,
the minimum fund balance must be $150,000.

Annual Report Filing Fee and Assessment — The newly cre-
ated Board will administer the Common Interest Community
Management Information Fund, currently administered by the
Real Estate Board. Community associations will now file an an-
nual report with the Common Interest Community Board. Com-
munity associations will pay a flat fee with the annual report
together with an annual assessment as established by the Board
in an amount equal to the lesser of $1,000 or 0.02 percent of an as-
sociation’s annual gross receipts. The Real Estate Board is cur-
rently amending regulations to increase the annual report fee, but
the scope of this new statutory authority is greater than what has
been proposed by the Real Estate Board in the new regulations.

Property Registration Program — The newly created Board
will also administer the property registration programs currently
administered by the Virginia Real Estate Board for the registra-
tion and regulation of residential condominiums and timeshare
development sales.

Effective January 1, 2009, entities offering management services,
as defined in the new law, must obtain and maintain a license
with the Common Interest Community Board. The Board will is-
sue provisional licenses to community association management
firms engaged in the business that make application prior to Jan-
uary 1, 2009; the provisional licenses are effective until 2011.

The Common Interest Community Board will establish criteria
for the licensure of management firms — to include experience and
educational requirements. The Board will approve accredited
training programs. The Accredited Association Management Com-
pany designation administered by CAI will be considered the
standard for compliance with these requirements.

The new law makes it clear that the management firm owes a
fiduciary duty to the association to which the management firm is
providing services. As a condition of licensure, the management
firm must be in good standing and have established a code of con-
duct to avoid conflicts of interest as well as internal accounting
controls to prevent the risk of fraud. The management firm must
also certify to the Board that services are provided to community
associations under a written form of contract. The management
firm must undergo an annual independent review or audit of the
company’s books and records.

Management firms are required to carry blanket fidelity bond or
employee dishonesty insurance that protects the management firm
and communities managed by the management firm from loss. The
insurance coverage must be in an amount equal to the lesser of
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$2,000,000, or the highest aggregate amount of both the operating
and reserve balances of all associations under the control of the
management firm, but in no event, not less than $10,000.

Persons within a management firm who have the principal re-
sponsibility for providing management services, as defined in the
new law, or who have supervisory responsibility for employees
who participate directly in the provision of management services,
must obtain certification from the Common Interest Community
Board within two years after employment by a common interest
community management firm. The Board certificate certifies that
the individual possesses the character and minimum skills neces-
sary to engage properly in the provision of management services.
Obtaining designation as a Certified Manager of Community As-
sociation (CMCA), Association Management Specialist (AMS) or
Professional Community Association Manager (PCAM) qualifies
an individual for certification.

The new law specifies a number of exemptions from the licens-
ing and certification requirements which should be carefully con-
sidered. Employees of the association are not required to obtain
certification, nor are volunteer board members. The law also re-
quires the common interest community management firm to noti-
fy the Board if a certificated manager (employee) is discharged or
terminates active status with the firm.

In addition to coverage required in the governing documents for a
community association, associations will be required to maintain
blanket fidelity bond or employee dishonesty policies to cover loss-
es resulting from theft or dishonesty by association officers, direc-
tors, employees, or the managing agent or management
employees. The insurance must be in an amount equal to the less-
er of $1,000,000 or reserve balances plus one-fourth of the average
annual assessment. The minimum amount of such coverage is
$10,000, as currently required in the law.

The 2008 General Assembly again made substantial revisions to
the Condominium Act provisions concerning certificates for resale
and the Property Owners’ Association Act provisions concerning
association disclosure packets. Issues in the implementation of
2007 amendments prompted legislators to focus again on the fee
amount and the manner of delivery of the resale certificate and
association disclosure packet. The 2008 changes affect communi-
ties managed by management firms and communities with man-
agement staff and include new methods for delivery, revamped fee
structure, and additional disclosure statements. The resale provi-
sions remain unchanged for self-managed communities.

Delivery — The resale certificate or the association disclosure
packet must be delivered in the format requested by the seller or
the seller’s agent — whether hard copy or electronic format. The re-
quest must be in writing and provide complete contact information
for the parties to whom the resale certificate or association disclo-
sure packet is to be delivered. The parties may request a hard copy
in person at the principal place of business of the association. No ex-
tra fees may be charged for the use of an electronic network through
which the disclosures may be provided. Also, two copies — whether
electronic or hard copy — must be provided to the requesting parties.

Fees — The association and management firm may charge a fee



for inspection of the unit or the lot not to exceed $100. If the resale
certificate or association disclosure packet is in paper format, the
fee may not exceed $150; if the resale certificate or association dis-
closure packet is in electronic format, the fee may not exceed $125.
At the option of the seller or the seller’s agent, the disclosures may
be delivered in expedited format for the additional fee of $50 —
within five business days. A fee of $25 may be charged for an addi-
tional hard copy. Delivery charges are a direct pass through of ac-
tual costs incurred. The statutes are also amended to provide for a
post-closing fee to the purchaser, collected at settlement in an
amount not to exceed $50.

The fee schedule for preparation of the certificate of resale or as-
sociation disclosure packet must be published. Fees cannot be col-
lected at the time the request is made; fees are collected at
settlement, paid out of settlement proceeds. The seller is responsi-
ble for the cost of the certificate or packet. If settlement does not
occur within 90 days of delivery or funds are not collected at set-
tlement, the fee becomes a charge against the property and is col-
lected like any other assessment — from the unit or lot owner. The
fee for preparation of the resale certificate or association disclo-
sure packet may be adjusted every five years based upon annual
increases in the Consumer Price Index (all urban consumers).

Updates — The purchaser or seller may request an update for
any resale certificate or association disclosure packet issued in the
preceding 12 months. The association or the management agent
has ten days to deliver the update, which must include a copy of
the original. A settlement agent may request a financial update
that must be delivered within three business days. The fee for the
financial update may not exceed $50; the inspection fee for an up-
date 1s $100.

Self-Managed Property Owners Associations — Those prop-
erty owners associations which do not have professional manage-
ment (that includes paid staff) may only charge the actual cost of
preparation of the association disclosure packet with a fee not to
exceed $100. The provisions of these statutes otherwise remain
unchanged, allowing copy charges to be only $.10 per page.
Charges for an update are not to exceed $50.

New Disclosure Statements — Two new disclosure statements
are added to the certificate for resale and the association disclo-
sure packet. The resale certificate and association disclosure pack-
et must include a disclosure of any known post-closing fee charged
by the management firm. The certificate and packet must now in-
clude copies of approved minutes of the board of directors or asso-
ciation meetings for the preceding six calendar months.

Penalties — As both the Condominium Act and the Property
Owners’ Association Act currently provide, the association is
bound by the statements in the certificate for resale and associa-
tion disclosure packet. Failure to provide the certificate or disclo-
sure packet substantially in the form required by the statutes
remains a waiver of any claim for unpaid assessments or viola-
tions of the condominium instruments or governing documents.
However, the preparer of the certificate or disclosure packet may
now be responsible to the seller for actual damages sustained in
an amount not to exceed $1,000. The limit is currently $500.

The General Assembly established the Office of Common Interest
Community Ombudsman. The Ombudsman replaces, with an ex-
panded scope of responsibility, services currently offered by the
Common Interest Community Liaison. The legislation requires




that the Ombudsman is a member in good standing of the Vir-
ginia State Bar. The Ombudsman is responsible for assisting
members in understanding rights and the processes available un-
der the declaration and bylaws of the community association. The
Ombudsman will:

m Answer inquiries.

m Provide information concerning common interest communities.
m Make information available via a Web site and receive notices
of complaint.

m Maintain data on inquiries received, the types of assistance re-
quested, notice of complaints, actions taken, and the disposition of
each matter.

m Assist members in using procedures and processes available in
the association.

m Provide non-binding explanations of the laws and regulations
by the board.

m Refer people to public and private agencies offering alternative
dispute resolution.

Upon the request of a member of the General Assembly, a
standing committee of the General Assembly, or the Virginia
Housing Commission, the Ombudsman is also responsible for pro-
viding an assessment of proposed and existing laws and to con-
duct other studies of common interest communities. The
Ombudsman will also monitor changes in federal and state laws
relating to common interest communities and provide information
for an annual report by the director.

The Common Interest Community Board shall establish by regu-
lation a requirement that common interest community associa-
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tions establish a procedure for resolving written complaints by in-
dividual association members or others. The complaint system
must provide that a record of each complaint is maintained for at
least one year. The association must also provide complaint forms
or written procedures for persons who wish to make a complaint.
The complaint forms or procedure must include contact informa-
tion for the association or manager, contact information for the Of-
fice of Ombudsman, and a clear understandable description of the
complainant rights to give notice of adverse decisions.

The complainant may give notice of the final adverse decision in
accordance with the Common Interest Community Board regula-
tions. That notice must be filed within 30 days of final adverse de-
cision on forms prescribed by the Board. Accompanying those
forms must be copies of all records pertinent to the decision and a
$25 filing fee.

The Director of the Department of Professional Occupational
Regulation may request additional information from the associa-
tion concerning the complaint and the association must provide
information within a reasonable time frame. The Director may de-
termine whether the final adverse decision from the association is
in conflict with the laws or Common Interest Community Board
regulations or interpretations of the law and regulations by the
Board. The Director’s determination is final and not subject to fur-
ther review.

In the development of an energy plan for Virginia, in a prior ses-
sion of the General Assembly, legislation was introduced to abro-
gate restrictive covenants prohibiting the installation of solar
panels. A similar bill was introduced in the 2008 Session, but the
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bill was modified to be prospective in application — effective only
after July 1, 2008.

The bill provides that a community association shall not prohib-
it an owner from installing or using any solar energy collection on
the owner’s property; but the association may establish reason-
able restrictions concerning the size, place, and manner of place-
ment of the solar energy collection devices. The bill allows a
community association to prohibit or restrict the placement of
such devices on the common areas.

The bill provides that nothing shall be construed to (i) invali-
date any provision of a restrictive covenant that prohibits or re-
stricts the installation or use of any solar collection device if the
provision was in effect before July 1, 2008, or (ii) prohibit the
amendment of a restrictive covenant on or after July 1, 2008, to
prohibit or restrict the installation or use of any solar collection
device if such amendment is adopted by the membership of the
community association in accordance with such association’s gov-
erning documents.

Governor Kaine recommended amendments to the bill that
were accepted by the Senate, but rejected by the House of Dele-
gates. The bill has been sent back to Governor Kaine, but no ac-
tion had been taken as of our publication deadline. Please consult
association legal counsel before proceeding to enforce such
covenants and restrictions.

The General Assembly passed two bills in the 2008 Session to
amend the Real Estate Cooperative Act. The first of the bills author-
izes a real estate cooperative, where permanent residency is gener-
ally restricted to individuals age 55 and over and the primary
purpose of the cooperative is to provide services typically provided
to residents of full service senior housing communities, to amend
the declaration by a two-thirds vote to authorize assessments based
on usage of services rather than the square footage of the units. The
second bill provides that the declaration may be amended by two-
thirds vote to extend the time limit within which special declarant
rights imposed by the declaration may be exercised. Currently such
an amendment would require unanimous consent.

The 2008 Session of the Virginia General Assembly produced sig-
nificant new laws that are certain to affect the operation of com-
munity associations. Community association leadership should
work with association legal counsel and community managers to
seek guidance on how the new changes to the law affect communi-
ty operation, administration, and governance. And, the industry
should be prepared to participate in on-going discussions about re-
finements to the laws passed in this session as the Virginia Hous-
ing Commission continues work during the recess. Join with the
Chapter’s Virginia Legislative Committee to identify issues and
concerns on these and other laws affecting your community. Gk
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the Foundation for Community Association Research. She is a member
of and registered lobbyist for the Virginia Legislative Action Committee.

2008 VIRGINIA LEGISLATIVE CHECKLIST

It is essential to be aware of actions taken by the
Virginia General Assembly to amend the laws that
govern community associations. Following is a checklist
of actions your community association should consider
in order to prepare for changes to the Virginia laws that
become effective July 1, 2008.
[J Budget for increased fees for filing an annual report
with the Common Interest Community Board.

[ Develop a process for handling unit or lot owner
complaints.

(1 Review restrictive covenants and develop rules to
address the installation of solar panels.

[d Check current insurance coverage to make certain
that the association has a blanket fidelity bond or
employee dishonesty policy in the amount
prescribed by law, a minimum $10,000 coverage.

(1 Develop a request form for parties requesting
certificates for resale and association disclosure
packets to include delivery instructions and address
other variables.

[ If your community is professionally managed,
whether by an independent management firm or by
association staff, the fee for the preparation and
delivery of a certificate for resale or association
disclosure packet may be adjusted:

- $100 for unit or lot inspection fee.
- $150 for up to two hard copies.
- $125 for up to two electronic copies.

[ Publish the amount of the fee charged for
inspections of the unit or lot and preparation of the
certificate for resale or association disclosure
packet.

[ Review and be familiar with new requirements for
resale certificate and association disclosure packet
updates.

[ Update the certificate for resale and association
packet form to include:
- Any known post-closing fee charged by the
manager.
- A copy of approved minutes of the board or
association meetings for the preceding six
calendar months.
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